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Civil society demands that the government commit to an effective,
progressive, and rights-focused FOI framework

As Parliament begins its Second Meeting of the year, Malaysia edges ever closer to legislating
a Freedom of Information (FOI) Act. This legislation is crucial in facilitating the right to
information, a right that is not only pivotal in bringing to light acts of corruption and
accountability within government but, more generally, is a fundamental human right in any
functioning democracy.

Article 10(1)(a) of the Federal Constitution guarantees freedom of speech and expression. A
progressive and purposive constitutional interpretation would justify that meaningful
expression requires access to information held by public bodies and authorities. Without the
right to seek, receive, and engage with information which is essential to public discourse,
individuals would be unable to hold opinions, express themselves effectively, and participate
in democratic governance.

Therefore, the undersigned organisations and individuals unequivocally state that the
following elements are non-negotiable for an effective, progressive, and rights-focused FOI
Act and framework. In drafting this new FOI regime, the Federal Government must fully
commit to implementing these elements if it truly intends to forge a new path of
transparency, public accountability and democratic governance.

1. Fundamental principles underlying the Malaysian FOI regime

The following non-negotiable fundamental principles must be incorporated into the FOI Act.
These principles are based on international human rights standards and are essential for a
viable and progressive FOIl regime.

a. All information held by the government belongs to the public and must be openly
available by default. The government is merely a custodian of this information and
should restrict access to, or withhold, such information only where there are
legitimate and clearly defined grounds for exemption from disclosure.

b. Access to information must not be conditional. Terms or conditions cannot be
imposed on a prospective applicant before they are entitled to receive information. In
particular, applicants should not be required to declare or justify their reasons for
making an application and seeking said information.

c. Statutory grounds for non-disclosure must be exhaustive, specific, clear, and
unambiguous. All exemption grounds must be balanced against the public interest
and harm tests when determining whether disclosure should be granted. Any
restrictions on disclosure and access to public information must be grounded in
international human rights standards of legality, necessity, and proportionality.



d. Legal harmonisation is a prerequisite for a progressive FOI regime. A comprehensive
harmonisation of all laws and regulations that may impact the creation and
implementation of a robust FOI framework must be undertaken in tandem with the
drafting of the FOI Act, e.g. the Official Secrets Act 1972, Section 203A of the Penal
Code, and the Personal Data Protection Act 2010.

2. Scope of the Act

The Federal FOI Act must apply without restriction to all Federal Government ministries,
departments, and agencies, as well as federal statutory bodies. There cannot be any
exemptions for entire ministries or departments. Exemptions should only be based on the
nature, sensitivity and demonstrable harm, rather than by the identity of the public authority
holding it.

3. Regulation and oversight of the FOI regime

An independent regulatory and oversight body must be established to monitor the
implementation of the FOI Act, issue binding determinations on appeals or disputes
pertaining to FOI requests, and develop guidelines to operationalise and elaborate on the
Act’s basic principles. Structural and institutional safeguards must be implemented to
preserve the independence and autonomy of this body, and it must have full access to all
relevant documents or information, notwithstanding other secrecy laws.

Regarding its function as an arbiter of disputes, the independent body must be empowered
to conduct de novo merit reviews of an executive department/agency’s decision on a FOI
application and not be limited to reviewing procedural compliance alone.

This function may be assigned to the proposed Ombudsman office, as long as sufficient
resources (financial and staffing) are allocated to account for and effectively fulfil these dual
functions.

4. Proactive disclosure schemes

In order to encourage a cultural shift towards transparency and accountability, legislating the
FOI Act alone is insufficient. The government must also commit to creating broader policies
to ensure information is published and routinely updated in an easily accessible manner. The
goal should be to create an efficient proactive publication system so that an FOI request is a
last resort for members of the public.

Conclusion

Beyond this, we emphasise that there must be an absolute cultural shift within the
government towards greater openness, transparency, and accountability.

As Malaysia’s democracy matures, the culture of secrecy by default and paternalistic view
that ‘the government knows best’ is no longer tenable. This Parliamentary meeting presents
an opportunity for the MADANI government to move beyond rhetoric and demonstrate its
commitment to reform by establishing an information regime that truly empowers the people



and fosters trust in the government. To achieve this, the government must work towards a
framework that recognises access to information as a right rather than a privilege.

It is vital that the government does not waste this chance.
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